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4. Certificate of Service indicating mailing of the above to opposing counsel in
the above-referenced matter.

Very truly yours,

j eb
Enclosures

cc: Hon. William B. Moran (by Fed Ex and e-mail)
Richard R. Wagner (by Fed Ex and e-mail)
Douglas S. Touma, Sr. (by First Class Mail)
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MOTION TO STRIKE, IN PART,
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EXCHANGE
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On December 12, 2008, Complainant filed a Motion to Strike, In Part, Respondents’ Pre

Hearing Exchange, focusing solely on Respondents’ statement that “in addition, Respondents reserve

the right to cross-examine the author of the ‘Penalty Rationale’ provided by Complainant dated

August 15, 2008.” During a conference call held with Judge Moran, Richard Wagner and the

undersigned on January 9, 2009, the issue of this motion was raised and, according to Respondents’

counsel’s notes, Judge Moran stated that there would not be accelerated decision on the issue of

penalty and that cross-examination of the author of the Penalty Rationale would be allowed. In

fairness, Respondents do not believe that there was ever any order entered to this effect, and it is

unclear to Respondents whether Complainant is still pursuing this motion, or whether the

Administrative Law Judge considers this issue resolved during the January 9, 2009 conference call.
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In the event the Administrative Law Judge believes the issue remains open, Respondents file this

short brief to address the issue raised by Complainant in its motion.

At the crux of Complainant’s motion appears to be the concept that it is sufficient for

Complainant to simply inform the Court of the amount ofthe calculated penalty, and perhaps share a

document showing how that amount was calculated, without any foundation, explanation or

supporting oral testimony or even written declaration presented in lieu of oral testimony. In other

words, proof without any real evidence. For this reason, Complainant argues that Respondents are

not entitled to cross-examine the author of the Penalty Rrationale and that the Administrative Law

Judge should grant accelerated decision on the issue of penalty without one bit of testimony or

evidence on the issue.

Recognizing that administrative tribunals are not necessarily held to strict compliance with

the Federal Rules of Evidence, it is difficult to imagine how the Administrative Law Judge would

even have a factual basis to support a decision in favor of Complainant, if he were inclined to make

such a decision, in the absence of either admitted evidence on the point, or a stipulation by both

parties to use of the penalty calculation without sworn testimony. No such stipulation has been

sought or obtained in this matter.

40 C.F.R § 22.24(a) provides that “[t]he Complainant has the burdens of presentation and

persuasion that the violation occurred as set forth in the complaint and that the relief sought is

appropriate.” (Emphasis added.) Further, 40 C.F.R. § 22.24(b) requires that “[ejach matter of

controversy shall be decided by the Presiding Officer upon a preponderance of the evidence.” Since

the relief sought is a large penalty, and the apportionment of that relief must be established by

evidence, Respondents cannot see how Complainant can do that without the oral or written
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testimony ofthe individual who calculated the amount, subject to cross-examination concerning his

or her reasons and rationale.

Beyond the regulations in 40 C.F.R. 22.24, the basis for denying Complainant’s motion is

found in its own supporting brief at pages 1 and 4. On page 4 of its brief, Complainant

acknowledges that “the Administrator recognizes that a presiding officer, under certain

circumstances, ‘may admit and insert into the record as evidence, in lieu of oral testimony, written

testimony prepared by a witness[’] but that the witness ‘shall be subject to appropriate oral cross-

examination.’ 40 C.F.R. § 22.22(c)” If Complainant wishes to offer written testimony, in the form a

penalty calculation, “penalty rationale,” or other form of report, Respondents do not object and,

pursuant to the above-cited rule, the Administrative Law Judge is entitled to receive such written

testimony. But the testimony is expressly subject to the right of Respondents to cross-examine the

witness on that written testimony. That is the right which was requested by Respondents in their

Pre-Hearing Exchange, and which Respondents’ counsel understood was recognized by the

Administrative Law Judge in the January 9, 2009 pre-hearing conference call. Furthermore,

Complainant’s brief at page 1 acknowledges, in citing to section 3008(a)(3) of RCRA that “ [i]n

assessing such a penalty, the Administrator shall take into account the seriousness of the violation

and any good faith efforts to comply with applicable requirements.” (Emphasis added).

Respondents wish to cross-examine the author of Complainant’s Penalty Rationale on this issue of

good faith as well as other issues relating to the penalty calculation dated August 15, 2008.

3
{00283048 1 }



Such inquiry is, as noted by Complainant, deemed expressly relevant to assessment ofa penalty, and

is an appropriate subject of cross-examination.

Respectfully submitted,

MIKA MEYERS BECKEfl & JONES PLC

Attorneys for Respondents

Dated: July 30, 2009 By:

900 onroe Avenue, NW
Grand Rapids, MI 49503
(616) 632-8000

JUL312099

REGIONAL HEARING CLERK

U.S. ENVIRONMENTAL
PROTECTION AGENCY
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INTRODUCTION

On May 5, 2008, Complainant initiated this action by filing an Administrative Complaint that

states a claim under the Resources and Conservation Recovery Act (“RCRA”) against John A.

Biewer Company of Ohio, Inc. (“JAB Ohio”). The Administrative Complaint alleges that JAB Ohio

violated RCRA by failing to remove contaminated soils around a drip pad after closure at its

Washington Courthouse, Ohio facility (“Facility”), and otherwise did not carry out the clean-up steps

outlined in a drip pad closure plan prepared for the same facility. On December 12, 2008, the

Complainant moved for an accelerated decision in this matter on the issue of liability and on the

issue of the proposed civil penalty. This Memorandum is submitted in opposition to such motion.
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FACTUAL BACKGROUND

For 20 years, from 1980 to 2001, JAB Ohio operated its facility until it was financially

unable to continue. Since 2001, JAB Ohio has had no income and no ability to fully pay off its

creditors. In 2005, JAB Ohio commissioned Mannik & Smith Group (“MSG”) to prepare a drip pad

closure plan, using funds borrowed from its parent, John A. Biewer Company, Inc. Owing to the

failure of JAB Ohio’s wood treatment operations, and the lack of any income otherwise being

generated by the company, JAB Ohio was unable (as opposed to unwilling) to carry out the drip pad

closure plan. The foregoing events led to Complainant filing the Administrative Complaint in this

matter.

ARGUMENT

Because JAB Ohio has admittedly been financially unable to complete the remedial activities

called for in the drip pad closure plan, it must concede that it is not in compliance with RCRA.

However, Complainant seeks more than a declaration that JAB Ohio is not in compliance — it seeks

imposition of a substantial penalty. JAB Ohio vigorously contests the penalty assessment requested

by Complainant, and thus opposes any accelerated decision on that aspect of the case.

Under Section 3008 of RCRA, 42 U.S.C. § 6928, whenever “the Administrator determines

that any person has violated or is in violation of any requirement of [RCRA], the Administrator may

issue an order assessing a civil penalty for any past or current violation.” However, the

Administrator does not have unbridled discretion in administering civil penalties: ‘[i]n assessing

such a penalty, the Administrator [must] take into account the seriousness ofthe violation and any

goodfaith efforts to comply with applicable requirements.” Id.

In order to ensure compliance with the statutory mandate set forth in Section 3008, the EPA

Office of Regulatory Enforcement, RCRA Enforcement Division, issued a revised RCRA Civil

Penalty Policy (the “Policy”) in 2003. Under the revised Policy, agency personnel are directed to

2
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adjust penalties up or down for various case specific adjustment factors surrounding a violation.

Policy, p33. One factor expressly mentioned in the Policy is the willingness or unwillingness of the

Respondent to comply with RCRA obligations. Id. at 36. Indeed, the Policy states that “although

RCRA is a strict liability statute, there may be instances where penalty mitigation may be justified

based on the lack of willfulness.” Id.

In assessing the degree ofwillfulness, agency personnel are directed to consider various sub-

factors. Among the sub-factors expressly mentioned are: (1) how much control the violator had over

the events constituting the violation, and (2) the foreseeability of the events constituting the

violation. Id. With respect to these two sub-factors, the Policy expressly states that “[ijfcorrection of

the environmental problem was delayed by factors which the violator can clearly show were not

reasonablyforeseeable and were out ofhis or her control and the control ofhis or her agents, the

penalty may be reduced.” Id. The same reasoning applies, afortiori, in the case where the correction

of an environmental problem is not just delayed, but utterly thwarted, by factors which the violator

can show were not reasonably foreseeable and were out of his or her control.

In this case, Respondent JAB Ohio intends to present evidence at the hearing showing that

there are a number of factors militating against Complainant’s proposed penalty, including its

financial inability, not unwillingness, to perform the drip pad closure plan. Its lack of funds

stemmed from circumstances that were beyond JAB Ohio’s control, namely the failure of JAB

Ohio’s wood treatment operations at the Facility. Prior to the failure, JAB Ohio had successfully

conducted business at the Facility for a significant period of time, with no expectation that the

business would fail. Furthermore, the evidence at the hearing will show that JAB Ohio borrowed
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funds it would likely be unable to repay to retain MSG in the first place, evidencing good faith on

the part of JAB Ohio.’

Although “[algency-issued penalty policies provide a framework that allows a presiding

officer to apply his or her discretion to statutory penalty factors” (Allegheny Power Service Corp.

and Choice Insulation, Inc., 9 E.A.D. 636, 655 (Feb. 15, 2001) (citations omitted)), the EAB has

explained that an AU is not required to use the Policy in making a penalty determination. Rather, “a

Presiding Officer, having considered any applicable civil penalty guidelines issued by the Agency, is

free not to apply them to the case at hand.” In re Employers Ins, of Wausau., 6 E.A.D. 735, 758

(Feb. 11, 1997); accord Allegheny, 9 E.A.D. at 656. Thus, should this Court determine that the

Administrator’s statutory mandate to consider the Respondent’s good faith, as well as the

seriousness ofthe violation, has not been met, then this Court may deviate from the Policy and apply

its own discretion to the statutory penalty factors. Furthermore, the Court may assess a penalty

amount that is significantly less than the penalty amount that is proposed. In re Green Thumb

Nursery, Inc. 6 E.A.D. 782, 788, 803 (March 6, 1997).

One final note should be made with respect to Complainant’s motion. Complainant does not

even contend, much less establish, that there are no disputed facts pertaining to its proposed

$282,649 penalty amount. It is clearly the obligation of the moving party to make such showing,

and here, other than defend the correctness of its proposed penalty (see Complainant’s Memorandum

in Support of the Penalty Amount Proposed) there is no showing whatsoever that such penalty

amount is uncontested, or that the facts relevant to its determination are all undisputed. Respondent

JAB Ohio is entitled to a hearing to present evidence relevant to the Court’s determination (including

1 Note that the inability to pay defense deals a Respondent’s inability to pay a proposed
penalty; whereas, here, Respondent is arguing that a lack of funds was the reason that the RCRA
violation occurred in the first place.
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cross-examination of the author of Complainant’s Penalty Rationale), which, both sides agree,

entails rather broad exercise of discretion.

CONCLUSION

Should the Court find that Respondent is liable in this matter, the Court should further find,

based on the RCRA Civil Penalty Policy or based on the Court’s own discretionary application of

the statutory penalty factors, that the proposed penalty is unfair and unwarranted and that as such the

proposed penalty should be reduced in whatever amount the Court deems just.

Respectfully submitted,

MIKA MEYERS BECKETT & JONES PLC

Attorneys for Respondent

Dated: July 30, 2009
Do las A. Donnell
900 Monroe Avenue, NW
Grand Rapids, MI 49503
(616) 632-8000

JUL 312009

REGIONAL HEARING CLERK

U.S. ENVIRONMENTAL
PROTECTION AGENCY
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